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IN THE 


SJntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7699. 


Puget Sound Broadcasting Company, Inc., 

Appellant, 


v. 

Federal Communications Commission, 
Appellee. 


BRIEF IN SUPPORT OF PETITION FOR STAY. 


I. 


JURISDICTIONAL STATEMENT. 

The proceeding arises upon an appeal taken from a 
decision and order of the Federal Communications 
Commission pursuant to the provisions of Section 
402(b)(2) of the Communications Act of 1934. (47 

U. S. C. A. 402 (b) (2)). Appellant’s Notice of Appeal 
and Reasons Therefor was filed with this Court on 



2 


' June 18, 1040, after a Petition for Rehearing filed by 
it had been denied bv the Federal Communications 
i Commission on May 31, 1940. Appellant’s Petition 

' for Stav was filed simultaneously with its Notice of 

» •> 

Appeal and Reasons Therefor. 


II. 


STATEMENT OF FACTS. 

The Federal Communications Commission, on April 
16, 1940, granted without hearing an application of 
Queen City Broadcasting Company, licensee of Station 
KIRO, Seattle, Washington, authorizing that station 
to (1) move its transmitter, (2) increase its operating 
power from 1,000 watts to 10,000 watts, and (3) install 
a directional antenna for day and night use. Appel¬ 
lant, as licensee of Radio Station KVT, Tacoma, Wash- 
i ington, pursuant to the provisions of the Communica- 
! tions Act of 1934 and Section 1.271 of the Federal Com¬ 
munications Commission's Rules of Practice and Pro¬ 
cedure, timely filed a Petition for Rehearing in the 
above-entitled cause, requesting that the Commission 
reconsider its action in granting the KIRO application 
without hearing and that said application be desig¬ 
nated for formal hearing. This Petition for Rehear¬ 
ing was denied by the Commission without written 
opinion or memorandum on May 29, 1940. Public an¬ 
nouncement of the action was released on May 31,1940. 

At the time of filing its Notice of Appeal and Rea¬ 
sons Therefor on June 18, 1940, Appellant filed a Peti¬ 
tion for Stay. This document set forth clearly and 
concisely the fact that the injury to Appellant and to 
the public, resulting from the Commission order com- 
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plained of, even during the pendency of the appeal, 
would be both permanent and irreparable and that the 
Appellant was without any relief except that requested 
of this Court. The Petition for Stay prayed that this 
Honorable Court issue an order, staying the Commis¬ 
sion’s action of April 16, 1940, and, staying all action, 
pertaining to the same, pending the determination of 
this appeal and further order of this Court. The Com¬ 
mission, by papers filed by it with this Court on June 
24, 1940, opposes the requested stay of the proceeding. 
Its opposition is based upon three propositions: 1. 
That the Court lacks the power to issue an order, stay¬ 
ing the effectiveness of the Commission action; 2. That 
no sufficient reason appears for the issuance of the re¬ 
quested stay; and 3. That appellant’s request for stay 
cannot be granted because the Notice of Appeal is de¬ 
fective in failing to allege errors of law. 

III. 

THE ISSUES. 

The issues to be determined may be set forth as fol- 
lows: 

1. Does this Court have the power to issue an order, 
staying the effectiveness of the Commission’s action 
during the pendency of this appeal? 

2. Has the Appellant shown that irreparable and 
irremediable damage will result from the action sought 
to be stayed? 

3. Is Appellant’s Notice of Appeal defective? 
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IV. 

SUMMARY OF ARGUMENT. 

: A. This Court has power to grant the requested order, 
staying the proceeding. This power is derived from 
the jurisdiction of this Court and is not limited by Sec¬ 
tion 402(b) of the Communications Act of 1934. This 
Court, by precedents, has established Appellant’s right 
to the relief requested. The Appellant’s right and 
standing on appeal have been definitely established by 
decisions of this Court. 

B. The Appellant has shown that irreparable dam¬ 
age will result from the action sought to be stayed. 
This Court has jurisdiction to take steps as are reason¬ 
ably necessary to maintain the status quo pending 
appeal. 

C. The Appellant’s Notice of Appeal is sufficient 
under Section 402(b) of the Communications Act of 
1934. Objection to the granting of the relief requested 
herein, based upon an allegation that the Notice of 
Appeal is insufficient, may be disregarded as Appel¬ 
lant’s right and standing to appeal are established 
by decisions of this Court, and in addition, the objec¬ 
tion to the Notice of Appeal should be considered only 
in connection with the Motion to Dismiss filed by the 
Commission with this Court. 
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V. 

ARGUMENT. 

A. This Court has power to grant the requested order, 
staying the proceeding. This power is derived from 
the jurisdiction of this Court and is not limited by Sec¬ 
tion 402(b) of the Communications Act of 1934. This 
Court, by precedents, has established Appellant’s right 
to the relief requested. The Appellant’s right and 
standing on appeal have been definitely established by 
decisions of this Court. 

1. Section 402(b) of the Communications Act of 
1934 provides for a review by this Court of certain 
types of Commission action. Repeated decisions show 
that the jurisdiction of this Court in cases arising un¬ 
der Section 402(b) is judicial in nature. ( F. R. C. v. 
Nelson Brothers Co., 289 U. S. 266, 274, 278; Sykes v. 
Jenny Wrenn Co, 64 App. D. C. 379, 382; Saginaw 
Broadeasting Co. v. F. C. C., 96 F. (2nd) 554, 558; Red 
River Broadcasting Company v. F. C. C., 98 F. (2nd) 
282, 284.) The fact that Section 402(b) fails to spe¬ 
cifically confer upon this Court the power to stay ac¬ 
tion taken bv the Commission does not mean in any 
sense that such power does not exist. Section 262 of 
the Judicial Code (36 Stat. 1162) provides; 

“The Supreme Court, the circuit courts of ap¬ 
peals, and the district courts shall have power to 
issue all writs not specifically provided by statute, 

which mav be necessarv for the exercise of their 
* » 

respective jurisdictions, and agreeable to the 
usages and principles of law.” 
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Section 33 of Title 18 of the District of Columbia Code 
(31 Stat. 1227) also provides: 

“The said Court of Appeals shall have power 
to issue all necessary and proper remedial pre¬ 
rogative writs in aid of its appellate jurisdiction.” 

These provisions give to this Court the necessary au¬ 
thority to consider and issue within its discretion the 
relief requested in the form of the Petition for Stay. 
To argue otherwise is not only contrary to the author¬ 
ity above-noted but also inconsistent with established 
precedents of this Court. In the instant case, Appei- 
1 hint is requesting the Court to enjoin action by the 
Commission, and the requested relief should not be 
confused with cases wherein the appellant has re¬ 
quested this Court to order affirmative action by the 
Commission. (The Crosley Corp. v. F. C. C., 70 App. 
D. C. 312, decided June 26, 1939) The Appellant here 
is merely requesting that the status quo be maintained 
pending final action upon the appeal. The Commis¬ 
sion up until a recent time, in proceedings similar to 
the instant case, has not seen fit to oppose requests 
for stay orders filed by appellants in this Court. The 
1 Commission has stated in documents filed with this 
Court that: 

“The Commission has not opposed in the past, 
and does not propose in the future to oppose the 
granting of a stay or such interlocutory restrain¬ 
ing order bv this Court as mav be necessary to 
protect the appellate jurisdiction of the Court or 
preserve the status quo pending determination of 
an appeal from an order of the Commission in 
anv case where such a stav or restraining order 
appears reasonably to be necessary or advisable. 
In most cases, the Commission has by stipulation 
done away with any need for a stay or restraining 
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order and will continue to do so in any case where 
that appears to be the proper course.” (See Op¬ 
position to Petition for Stay Order filed by F. C. C. 
in The Crosley Corp. v. F. C. C., No. 7351, decided 
June 26, 1939, 70 App. D. C. 312) 

Since June 19, 1934, the effective date of the Com¬ 
munications Act of 1934, this Court has granted a sub¬ 
stantial number of requested stay orders in cases abso¬ 
lutely identical with the request as contained in the 
instant Petition for Stay. (Case No. 6473, Head of 
the Lakes Broadcasting Co. v. F. C. C., order granted 
May 16, 1935; Case No. 6852, Great Western Broad¬ 
casting Asso., Inc. v. F. C. C., order granted October 5, 
1936; Case No. 6866, Pulitzer Publishing Co. v. F. C. C., 
order granted October 24, 1936; Case No. 6931, Tri- 
State Broadcasting Co. v. F. C. C., order granted May 
17, 1937; Case No. 7087, Sanders Brothers Radio Sta¬ 
tion, Inc. v. F. C. C., order granted December 23, 1937; 
Case No. 7248, TT\ P. Stewart v. F. C. C., order granted 
October 6, 1938; Case No. 7250, The Yankee Network, 
Inc. v. F. C. C., order granted October 14,1938) There 
is nothing in the present case which distinguishes it in 
any way from those cases in which this Court has over 
a period of years granted relief during the pendency 
of appeal. It is your Appellant’s position that the 
precedents of this Court conclusively demonstrate the 
existence of power and authority to grant relief, stay¬ 
ing proceedings in cases arising under Section 402 
(b)(2) of the Communications Act of 1934. 

2. The Commission contends that the granting of the 
KIRO application without hearing invaded no legal 
rights of Appellant and that, therefore, this Court does 
not have the power to grant the relief requested. The 
Appellant here, under the Sanders case, unquestion¬ 
ably has the right of appeal and to hold otherwise 
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“would deprive subsection (2) (Section 402(b) of 
'Communications Act of 1934) of any substantial ef¬ 
fect”. (F. C. C. v. Sanders Brothers Radio Station, 
Inc., — U. S. —■, decided March 25, 1940. Congress, 
under Section 402(b)(2), provided a right of appeal 
to persons injured and aggrieved by Commission ac¬ 
tion. If the right of appeal is provided as a protection 
against injury, then interlocutory relief for such ap¬ 
pellant follows as a natural result. Appellant is be¬ 
fore this court on its appeal, alleging errors of law in 
the Commission’s decision against the public interest. 
By this Petition for Stay, Appellant seeks to enjoin 
the operation of Station KIRO as authorized by the 
Commission grant until Appellant has had an oppor¬ 
tunity to present to this Court the action complained 
of which is contrary to public interest. Appellant’s 
right and “standing” to appeal receive incontestable 
support from the recent decision of this Court in the 
Evans case. (Evans v. F. C. C., — App. D. A. —, de¬ 
cided April 29,1940) In this decision, the Court states 
as follows: 

“As we understand the decision in the Sanders 
case, even though the licensee of an existing sta¬ 
tion ‘cannot resist the granting of a license to 
another on the ground that resulting competition 
may work economic injury to him’, nevertheless 
he is a ‘person aggrieved or whose interests are 
adversely affected’ within Section 402(b) for the 
purpose of maintaining an appeal from the order 
of the Commission granting the new license. It 
follows that appellant has standing to maintain 
the appeal.” 

3. As a third reason why this Court is without power 
to grant the relief requested herein, the Commission 
advances the argument that the Appellant’s request 
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for relief is “in substance and effect” the same as that 
denied in the Evans case, (supra) There is a very 
definite and well-defined distinction between the relief 
requested in the Evans case and that requested in the 
instant case. In the Evans case the Commission de¬ 
cision complained of granted an application by the 
Spartanburg Advertising Company for a construction 
permit for a new station in Spartanburg. Three days 
prior to the filing of the appeal, the Spartanburg Ad¬ 
vertising Company filed a second application in the 
form of a modification of construction permit, request¬ 
ing a change in frequency, increase in power, and 
change in location of studio and transmitter site. The 
appellant in the Evans case requested that this Court 
direct the Commission to stay all further proceedings 
in connection with the application or any other appli¬ 
cation of the Spartanburg Advertising Company. In 
the instant case the Appellant is asking only that no 
further authorizations, pertaining to and directly con¬ 
nected with the original construction permit already 
issued to Station KIRO, be granted. This Petition for 
Stay is not asking that the Commission be restrained 
from doing that which it is its duty to do. It should also 
be considered that in the Evans case the filing of the 
second application brought about an entirely new and 
different set of facts than those existing in the instant 
case. The Court properly pointed out in that case that 
the granting of the relief requested would accomplish 
nothing other than delay to all concerned and that the 
second application would present different questions 
and appealable issues from those presented in the de¬ 
cision appealed from. The Court said: 

“It speaks of a different time and presumably 
to some extent of different facts and facilities 
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from those involved in the pending application/’ 
(Evans v. F. C. C., supra) 

The Appellant here asks only that the status quo 
be maintained during the pendency of the appeal. The 
relief requested is directed solely to further authoriza¬ 
tions immediately connected with the construction per¬ 
mit authorization issued under the Commission action 
complained of. The relief prayed for is identical with 
the relief sought and granted by this Court in one of 
the cases most recently decided by it. {The Yankee Net- 
irork. Inc. v. F. C. (\. — App. D. C. —, decided August 
14,1939) In the Yankee Network case, Station WMEX, 
Boston, Massachusetts, was granted a construction per¬ 
mit to change frequency, increase power, and install a 
directional antenna system. The appellant owned and 
operated a radio station in the same locality and after 
filing Notice of Appeal filed a Petition for Stay which 
was granted bv the Court on October 14, 1938. The 
order as granted provides as follows: 

“On consideration of the petitions for stay 
orders herein, it is ordered by the Court that the 
decision of the Federal Communications Commis¬ 
sion dated May 25, 1938, and the order attached 
thereto dated May 26,1938 (effective June 4,1938) 
by which the Federal Communications Commission 
granted the application of the Northern Corpora- 
i tion for a construction permit and authorized said 
Northern Corporation to construct and operate a 
radio broadcast station at or in the immediate 
vicinity of Boston, Massachusetts, to be operated 
on the frequency of 1470 kc. with 5 kw. power, un¬ 
limited time, using a directional antenna system, 
and all other proceedings by the Federal Communi¬ 
cations Commission with respect thereto, be, and 
they are hereby, stayed for ninety days during 


11 


which period the record and briefs must be filed. 
And it is further ordered that the case be assigned 
for argument when ready.’’ (Emphasis supplied.) 

There is no merit whatsoever in the Commission's 
contention that the Evans decision is controlling in the 
instant case. The Commission reasons that because it 
has issued the construction permit to Station KIRO, 
this Court cannot correctly direct the Commission to 
withhold the issuance of new authorizations immedi¬ 
ately connected with the action complained of. Analyz¬ 
ing this argument, it is plainly evident that the Com¬ 
mission’s position is unsound in that if accepted it 
would be quite possible for the Commission, by pur¬ 
posely rushing the issuance of authorizations following 
its official action, to defeat entirely any attempt of par¬ 
ties, appealing under Section 402(b), to stay proceed¬ 
ings during the pendency of such appeal. The Com¬ 
mission in this case issued the construction permit 
granted by them on May 3, 1940, and even prior to the 
time allotted under the Commission's Rules of Practice 
and Procedure within which parties adversely affected 
are given the right to file petitions for rehearing. Sec¬ 
tion 1.271 of the Commission’s Rules of Practice and 
Procedure provides in part: 

“Any party whose interests are aggrieved or ad¬ 
versely affected by any decision, order or require¬ 
ment of the Commission may file a petition for re¬ 
hearing of the same or any matter determined 
therein as provided in Section 405 of the Act.” 

As stated above, Appellant filed its Petition for Rehear¬ 
ing and said petition was denied by the Commission on 
May 31, 1940. When on June 18, 1940, Appellant filed 
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its Notice of Appeal and Petition for Stay, it was, be¬ 
cause of the Commission’s issuance of the construction 
permit to Station KIRO on May 3, 1940, a useless ges¬ 
ture to request relief, staying the issuance of the con¬ 
struction permit authority. Had the Commission with¬ 
held the issuance of the construction permit authority 
until the time provided under its rules for the filing of 
petitions for rehearing and the disposition of the same 
and even appeals had expired, there would be no ques¬ 
tion whatsoever with respect to this Court’s power to 
stay the issuance of the construction permit authoriza¬ 
tion. Has the Federal Communications Commission, 
by the issuance of the construction permit authorization 
prior to the time the instant appeal was timely filed, de¬ 
prived this Court of its proper power and authority to 
Istay proceedings and thus maintain the status quo dur¬ 
ing the pendency of the appeal in this case? The Ap¬ 
pellant submits that it has not. 

B. The Appellant has shown that irreparable dam¬ 
age will result from the action sought to be stayed. 
This Court has jurisdiction to take steps as are reason¬ 
ably necessary to maintain the status quo pending 
appeal. 

i The Commission contends that the Appellant has 
shown that the damage and injury to it and the listen¬ 
ing public in the Tacoma area is so remote and con¬ 
jectural that the relief requested herein should not be 
granted by this Court. The Appellant alleges that the 
operation of Station KIRO as authorized will among 
other things deprive Appellant of its chain affiliation 
with the Columbia Broadcasting System. The Appel¬ 
lant has been notified by said Columbia Broadcasting 
System that the affiliation of Appellant’s station, KVI, 
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with said broadcasting system will be terminated in the 
event Station KIRO operates as proposed with a power 
of 10,000 watts. There is nothing conjectural or un¬ 
certain in these facts. The listening public in the 
Tacoma area will be damaged by the removal of the Co¬ 
lumbia Broadcasting System affiliation from Station 
KVI. The Appellant has hesitated to allege facts in 
either its Notice of Appeal or Petition for Stay which 
are not part of what must be considered the “record” 
in the case before the Federal Communications Com¬ 
mission and this Court. However, it is a definite and 
certain fact that that local organizations and business 
men and the general listening public in the Tacoma area 
bitterly resent and object to the encroachment of Sta¬ 
tion KIRO in the Tacoma area and the termination of 
the Columbia Broadcasting System affiliation of Sta¬ 
tion KVI. The Appellant’s station, KVI, has over a 
long period of time devoted substantial amounts of 
program time without charge to civic, educational, and 
religious organizations located in the Tacoma area. 
The establishment of Station KIRO at a point near the 
city of Tacoma, resulting in a duplication to some 
extent of the service area of Station KVI, will result in 
a serious reduction in advertising revenue to Appel¬ 
lant’s station. This reduction in turn must of neces¬ 
sity entail a discontinuance by Station KVI of many 
of its public service broadcasts to the damage and 
injury of the listening public. 

It is the Appellant’s contention that the facts in this 
case as raised by the Petition for Stay show that there 
is a “probable right and a probable danger that such 
right will be defeated without the immediate interposi¬ 
tion of the Court.” (American Smelting and Refining 
Co. v. Bunker Hill etc. Co., 248 F 172, 182) It is not 
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' the duty of this Court, in passing upon the Petition 
for Stay to pass upon the merits of this case in de- 
1 termining whether the relief requested should be 
granted for the purpose of maintaining the status quo 
pending appeal. The purpose of a stay order such as 
is requested here is to maintain the status quo , to main¬ 
tain the property in its existing condition and prevent 
further or impending injury, and not to determine the 
rights of the parties. ( Gas <0 Electric Securities Co. v. 
Manhattan and Queens, 266 F 625, 632) Where a court 
has jurisdiction to grant relief by final decree or order, 
that court has jurisdiction to take such steps as are 
reasonably necessary to maintain the matter in status 
quo pending appeal. ( American Code Co. v. Beasinger, 
2S2 F 829, 835) The granting or refusing of relief 
such as that requested here usually rests in the sound 
judicial discretion of the court. ( Independent Workers 
etc. v. Beman , 13 F. Supp. 627) The purpose of an 
injunction pendente life is to guard against a change 
in conditions that will hamper or prevent the granting 
of such relief as may be found proper after the trial of 
the issue. ( U. S. v. Adler’s Creamery , 107 F(2nd) 987) 
It is submitted that the relief requested by the Ap¬ 
pellant meets with the requirements as set forth in au¬ 
thorities above-noted and that this Court’s discretion 
should be exercised in favor of granting the relief re¬ 
quested in order to preserve the status quo. 
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C. The Appellant’s Notice of Appeal is sufficient 
under Section 402(b) of the Communications Act of 
1934. Objection to the granting of the relief requested 
herein, based upon an allegation that the Notice of 
Appeal is insufficient, may be disregarded as Appel¬ 
lant’s right and standing to appeal are established by 
decisions of this Court, and in addition, the objection 
to the Notice of Appeal should be considered only in 
connection with the Motion to Dismiss filed by the 
Commission with this Court. 

The charge of the Commission that the Appellant’s 
Notice of Appeal is fatally defective since it alleges no 
error of law in the Commission’s action of April 16, 
1940, may be totally disregarded by this Court in the 
consideration of the Appellant’s Petition for Stay. 
The proposition presented by the Commission admit¬ 
tedly is a matter to be considered by this Court in 
passing upon the Motion to Dismiss Appeal filed by 
the Commission. It is sufficient to point out that the 
Commission granted the KIRO application without 
hearing and in doing so totally disregarded facts di¬ 
rectly bearing upon the mandatory inquiry as to 
whether or not the granting of the application was in 
the public interest. 
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VI. 

CONCLUSION. 

For the foregoing reasons the Appellant respectfully 
prays this Court to grant Appellant the relief requested 
during the pendency of this appeal or until further 
order of the Court. 

Respectfully submitted, 

Bex S. Fisher, 

Charles V. Wayland, 

John W. Kendall, 
Attorneys for the Appellant , 
Puget Sound Broadcasting Co., Inc. 

By . 

902 Earle Building 
Washington, D. C. 
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